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able to deeds of trust ; 20 and there are several other instances where 
statutes referring expressly to mortgages have been held not to 
include deeds of trust. 21 Clearly the two forms of security are not 
identical in California. 22 

If the rule of Meyer v. Weber is to be applied to a note 
secured by a deed of trust, the extension should be accomplished 
by a course of reasoning clear and convincing. 23 An argument 
merely by analogy would be refuted by the well-recognized dis- 
tinction between mortgages and trust deeds; and section 726, the 
sole reason for applying the rule in the case of mortgage security, 
is not applicable to deeds of trust. Indeed it is difficult to con- 
ceive of a valid reason why the execution of a trust deed should, 
without more, render a promissory note non-negotiable. Surely 
the statement, for incorporation into our business practice, of such 
a rule, newly-announced, supported by only one case — that a mort- 
gage case — is neither satisfactory nor sufficient. R. V. 

Bonds : Negotiability as Affected by Place of Transfer — 
In King v. Harford 1 the court reached the surprising conclusion 
that one who purchases a bearer bond in the open market, bona 
fide and at the market price, may be guilty of conversion from the 
original owner who intrusted the bond to the seller. The instru- 
ment in question, owned by an estate, was a Southern Pacific 
Railway Company refunding bond secured by a mortgage. It had 
been placed by the administratrix and sole legatee in the hands of 

20 Koch v. Briggs, supra, n. 18; Grant v. Burr (1880) 54 Cal. 298, 301; 
Bateman v. Burr (1881) 57 Cal. 480, 483; Durkin v. Burr (1882) 60 Cal. 360; 
Savings & Loan Society v. Deering (1885) 66 Cal. 281, 286, 5 Pac. 353; 
Partridge v. Shepard (1886) 71 Cal. 470, 478, 12 Pac. 480; Savings & Loan 
Society v. Burnett (1895) 106 Cal. 514, 528, 39 Pac. 922; Weber v. McClev- 
erty, supra, n. 17. 

21 Under Cal. Prob. Act, § 133 (now Cal. Code Civ. Proc. § 1497), it was 
held that although a creditor holding a mortgage lien on the property of the 
estate of a deceased person must, in order to preserve it, present his claim 
for allowance within the statutory period, one secured by a deed of trust 
need not. Pitte v. Shipley (1873) 46 Cal. 154; Harp v. Calahan (1873) 46 
Cal. 222; Whitmore v. San Francisco Savings Union (1875) 50 Cal. 145; 
and this decision has been followed in More v. Calkins (1892) 95 Cal 435 
438, 30 Pac. 583, 29 Am. St. Rep. 128, which holds that §§ 1493, 1500 and 
1502 of the Code of Civil Procedure are not applicable to deeds of trust. 
Likewise § 1475, which includes mortgage security, does not apply to deeds 
of trust. Weber v. McCleverty, supra, n. 17. (It is interesting to note here 
that by the 1917 amendment to § 1475, the rights even of a mortgagee are 
protected unless he has been notified by the executor or administrator.) 

22 See article, "Trust Deeds and Mortgages in California," by A. M. 
Kidd, 3 California Law Review, 381. 

23 It has been intimated that one who accepts a trust deed may be held 
to have contracted to pursue the terms of the deed when he attempts to col- 
lect the debt forcibly. See Herbert Kraft Co. v. Bryan, supra, n. 10- Pitzel 
v. Maier Brewing Co. (1912) 20 Cal. App. 737, 130 Pac. 706; and note in 1 
California Law Review, 297. 

1 (July 15, 1920) 32 Cal. App. Dec. 764, 191 Pac. 998. 
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her attorney for safe-keeping and convenience in making an 
inventory. The attorney sold the bond as his own. After several 
transfers, the defendant purchased it in the open market, without 
knowledge of any equities, paying the full market price therefor. 

The question naturally suggested is whether there was such an 
intrusting of the instrument by the original owner to the attorney 
that she may be said to have substituted her trust in his honesty 
for the control which the law gave her over her own property. 
Most of the cases dealing with the intrusting of written instruments 
are concerned with certificates of stock. With respect to this kind 
of an instrument it is well settled that an owner who indorses it in 
blank and delivers it to an agent to deal with in a business way 
cannot complain if such agent, in violation of his trust, sells or 
pledges it to a bona fide purchaser or pledgee, provided there is a 
custom of passing such paper from hand to hand like negotiable 
instruments. 2 This rule has been held in California not to apply to 
a non-negotiable promissory note indorsed in blank by a party other 
than the one against whom the estoppel is sought to be asserted. 3 
Neither has the rule been extended to include non-negotiable bearer 
bonds. As the transactions out of which this case arose occurred 
prior to the amendments to sections 3088 and 3093 of the Civil 
Code, there could be no question that under California law the bond 
was non-negotiable. 4 Consequently it falls outside the rule stated 
above. The result is to give stock certificates, under certain condi- 
tions, more of the characteristics of a negotiable instrument than 
non-negotiable notes or bonds — a strange situation, to say the least. 

The practical effect of the decisions in this state is to estop a 
party who signs a blank endorsement of a non-negotiable instru- 
ment and intrusts it to another, but not to estop a second party 
who purchases the instrument already indorsed in blank and then 
intrusts it. The emphasis seems to be placed, not upon the 
intrusting of what is in effect and appearance bearer paper and 
the reliance thereon by a purchaser, but upon the positive act of 
signing together with an intrusting. This distinction is technical — 
one not easily understood by business men. In the interest of 
convenience and simplicity, it is suggested that the rule should be 
broadened so as to include all cases of bearer paper intrusted to 
another or should be altogether abrogated. 

While the place of issue of the bond in question did not appear 
upon its face, it seems clear that it was issued in New York. The 
principal and interest were payable in New York. It was trans- 

2 McNeill v. Tenth National Bank (1871) 46 N. Y. 325, 7 Am. Rep. 341 ; 
National Safe Deposit and Trust Co. (1912) 229 U. S. 391, 57 L. Ed. 1241 
33 Sup. Ct. Rep. 818; Fowles v. The Natl. Bank of California (1914) 167 
Cal. 653, 140 Pac. 271; Scollans v. E. H. Rollins* Sons (1899) 173 Mass. 
275, 53 N. E. 863. 

3 Chase v. Whitmore (1886) 68 Cal. 545, 9 Pac. 942. 

4 Kohn v. Sacramento Electric, Gas and Railway Co. (1914) 168 Cal. 1, 
141 Pac. 626 ; Crocker National Bank, of San FranCiso v. Byrne & McDonnell 
(1918) 178 Cal. 329, 173 Pac. 752. 
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ferred in California. There is no reference in the decision to the 
law which should govern the negotiability of the bond. But the 
court must necessarily have decided this point. It probably did so 
by assuming that the law of New York and California upon the 
subject were the same, in the absence of any showing to the 
contrary. As a matter of fact, the laws of the two states are 
different. Such bonds are negotiable in New York 5 but were in 
1914, the time of this transaction, non-negotiable in California. 6 
Assuming proof of this difference in the laws, which law should 
the court apply ? English and American authorities are agreed that 
the law governing negotiability depends upon the character of the 
rights asserted under or by virtue of the instrument. 7 The obliga- 
tions of a negotiable instrument consist of a number of contracts 
and these contracts are independent. 8 For example, the obligations 
of drawer and acceptor are governed by the law of the place of 
making or of performance, 9 while the negotiability of an instrument 
as affecting the contract of an indorser is determined by the law 
of the place where the indorsement is made. 10 The particular 
question affected by negotiability in this case is that of title as 
between successive holders. If the bond were negotiable, the 
last holder would have title ; if not negotiable, the first holder would 
prevail in the absence of estoppel. The established doctrine in 
England is that title to commercial paper is governed by the law 
of the place of transfer. 11 There is a dearth of American authority 
on the subject, but a recent case applied substantially the same 
rule. 12 So far as this principle is concerned, there seems to be no 
distinction in the cases between instruments which are negotiable 
and those which are non-negotiable by the law of the place of issue. 
It has been maintained that the same rule should not necessarily 
obtain in the two classes of cases but that where the instrument was 
negotiable, by the law of the place of making, subsequent transfers 
should be made with this quality in view, thus facilitating the circu- 
lation of the instrument and making secure all dealings in relation 
to it. 13 While this argument has much to commend it from the 

*Hibbs v. Brown (1907) 190 N. Y. 172, 82 N. E. 1108. 

8 Supra, n. 4. 

■> 61 L. R. A. 205 and cases there cited; 19 L. R. A. (N. S.) 665. 

8 Supra, n. 7. 

9 Supra, n. 7. 

"Supra, n. 7; Nichols v. Porter (1867) 2 W. Va. 13, 94 Am. Dec. 500; 
Embiricos v. Anglo- Austrian Bank [1905] 1 K. B. 667. But see Wylie v. 
Speyer (1881) 62 How. Pr. 107, where the New York law was applied in a 
suit by the original owner against a bona fide purchaser in a foreign country 
of railroad bonds stolen in Massachusetts. This is an application of the 
lex fori, and is based upon Edgerly v. Bush (1880) 81 N. Y. 199, a case 
which is out of the current of authority upon the question. See also the 
Navajo County Bank v. Dolson (1912) 163 Cal. 485, 126 Pac. 153, which 
holds that the law of the place of making governs. 

11 61 L. R. A. 205 and cases there cited. 

"Baker v. Brown (1913) 214 Mass. 196, 100 N. E. 1025. 

18 Lorenzen, The Conflict of Laws Relating to Bills and Notes, p. 131 
et seq. 
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business man's point of view, it is at variance with the well- 
grounded general rule that the law of the situs should govern the 
transfer of personal property, particularly when the transfer is 
effected where the chattel is located. 

L. E. K. 

Constitutional Law: Free Textbook Act Not Violative 
of California Constitution — Article IV, Section 31. 

"It may safely be declared that to bring a sound education 
within the reach of all the inhabitants has been the prime object 
of American government from the very first." 1 The tendency on 
the part of the people has been steadily to take upon themselves 
greater burdens in order to place within the reach of all a more 
generous and useful education. 2 In line with this tendency, the 
legislature of the State of California passed, in 1917, the Free Text- 
book Act. 3 This Act provides that the "high school board of each 
high school district may purchase textbooks for the use of pupils 
enrolled in the high schools of such district, which textbooks shall 
at all times be and remain the property of such district, to be sup- 
plied to the pupils thereof for use without charge* or at an annual 
rental, which shall not exceed three dollars" per year. Does this 
Act, in providing for use without charge, violate section 31 of 
Article IV of the state constitution providing that the legislature 
shall not have power "to make any gift or authorize the making 
of any gift of any public money or thing of value to any indi- 
vidual"? 

In The Macmillan Company v. Clarke,' the Supreme Court of 
California answered the question in the negative on the grounds 
that there was no distinction between supplying free use of text- 
books and furnishing free buildings, appliances, crayons, etc. ; and 
that the free school system, with all its equipment including free 
textbooks, is not primarily a service to the individual, but to the 
community. Mr. Justice Shaw, however, dissented on the ground 
that there is a distinction in that the power of the legislature to 



1 Cooley, Taxation (3d ed.), p. 198. The California Constitution pro- 
vides, Art. IX, § 1 : "A general diffusion of knowledge and intelligence being 
essential to the preservation of the rights and liberties of the people, the leg- 
islature shall encourage by all suitable means the promotion of intellectual, 
scientific, moral, and agricultural improvement." 

2 For a thorough treatment of the steps in the improvement of the Cali- 
fornia school system see 2 California Law Review, 459, and 3 California 
Law Review, 195. 

3 Cal. Stats. 1917, p. 729, entitled, "An act to provide for the adoption 
of textbooks for use in public high schools of state and for furnishing text- 
books for the pupils of such schools." 

By constitutional amendment in 1912, free textbooks were provided for 
pupils in the elementary schools. Article IX, § 7. 

* Italics not in statute. 

5 (Dec. 17, 1920) 60 Cal. Dec. 675, 194 Pac. 1030; rehearing denied Jan. 
13, 1921. 



